United Sta tes Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 










; >> ' 




v 































IN THE 


United States Court oi Appeals 

For the District of Columbia Circuit. 


No. 10375. 


CHICAGO & SOUTHERN AIR LINES, INC., Petitioner , 


v. 

CIVIL AERONAUTICS BOARD, Respondent. 


PETITION OF CHICAGO & SOUTHERN AIR LINES, 
INC., FOR REHEARING AND RECONSIDERATION 
OR FOR CLARIFICATION. 


Petitioner, Chicago and Southern Air Lines, Inc., by its 
attorney of record, petitions the Court in the above-entitled 
cause: 

1. To grant reconsideration of the Court’s per curiam 
Order entered on January 18, 1950, granting respond¬ 
ent’s motion to dismiss and dismissing petitioner’s 
petition for review; and 

2. To grant petitioner an opportunity to present oral 
argument to the Court in support of this petition and 
in support of petitioner’s original answer to respond¬ 
ent’s motion to dismiss; 
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and upon such reconsideration and rehearing that the 
Order entered on January 18,1950 be reversed and entered 
in favor of petitioner. 

Petitioner further petitions the Court, in the event the 
Court denies petitioner’s request for rehearing and recon¬ 
sideration, to amend and clarify the per curiam Order 
entered on January 18, 1950 so as to indicate the reasons 
underlying the Court’s Order and thereby afford peti¬ 
tioner a proper basis for appeal to the Supreme Court of 
the United States. 

In support of its petition for rehearing and reconsidera¬ 
tion, petitioner states as follows: 

1. The issues involved in this proceeding are of extreme 
importance. They present a fundamental conflict between 
the constitutional pow T er of Congress over foreign com¬ 
merce and the constitutional power of the President over 
foreign affairs. The disposition of these issues requires a 
determination of the full scope, meaning and effect of the 
decision of the Supreme Court in Chicago & Southern 
Air Lines v. Waterman Steamship Corp ., 333 U. S. 103 
(1948). They present questions as to the power of the 
judiciary to review allegedly invalid exercise of Presiden¬ 
tial power and alleged failure of an administrative agency 
to conform to precise Congressional and fundamental con¬ 
stitutional standards. The determination of these issues 
will have far-reaching effects upon the development of 
international air transportation. None of these issues has 
been decided by the per curiam Order adopted by this 
Court granting respondent’s motion to dismiss. 

2. Petitioner at no time has had an opportunity to 
present oral argument to this Court on these important 
issues and in opposition to the motion to dismiss filed by 
respondent. By granting the motion to dismiss without 
oral argument and without opinion, this Court has de¬ 
prived petitioner of the absolute right of judicial review 
granted it by Congress in Section 1006 of the Civil Aero¬ 
nautics Act of 1938. 
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3. In this instance, review by this Court of the action 
taken by the Civil Aeronautics Board is the initial judicial 
step. It is not like the ordinary case coming before this 
Court involving review of judicial action taken by a lower 
court where the parties had full and complete opportunity 
to present their contentions with respect to the issues 
sought to be raised on appeal, and where this Court might 
appropriately act without the necessity of oral argument. 
In this case, petitioner has never had any opportunity to 
present oral argument to any court in support of the con¬ 
tentions advanced by it. From petitioner’s standpoint, 
this Court is a court of first instance. It presents the first 
opportunity to petitioner to present its contentions to a 
judicial body. Petitioner should be afforded the same right 
and opportunity to present oral argument to the Court as 
is afforded to contestants in trial courts even in connection 
with the most simple motion. 

4. The Court’s Order indicates on its face that consider¬ 
ation was given only to respondent’s motion to dismiss. 
There is no indication that any consideration was given to 
the 50-page answer filed by petitioner in opposition to 
respondent’s motion to dismiss, and it is submitted that if 
due consideration had been given to petitioner’s answer 
and to the arguments advanced therein, respondent’s -psti -1 

iWiw * f ot* ~ would have been denied. 

5. Rule 26 of this Court provides that a petition for re¬ 
hearing must briefly and distinctly state its grounds. 
Normally, the purpose of a petition for rehearing is to call 
the attention of the Court to the necessity for correction 
of some error of law or fact which is supposed to have 
been committed. Petitioner, however, is unable to specify 
the exact error of law or fact committed by the Court in 
dismissing the petition for review for the reason that the 
per curiam Order entered by the Court gives no indication 
as to the basis for the Court’s decision. For that reason, 
petitioner is unable to specify the error of law or fact 
underlying the Court’s Order. (See Flaherty, District of 
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Columbia Practice, Part VI, Chapter 155, Section 6159, 
appearing in Volume 6 at page 635 et seq.) 

In support of its petition for clarification, petitioner 
states as follows: 

1. Respondent’s motion to dismiss urged two principal 
grounds for dismissal: First, that the contentions advanced 
by the petition for review were immune from judicial re¬ 
view under the decision of the Supreme Court in the 
Waterman Case, supra; second, that certain of petitioner’s 
contentions were not subject to judicial review because 
they had not been advanced by petitioner before the admin¬ 
istrative agency. 1 The per curiam Order entered by this 
Court does not indicate on what basis it has granted the 
motion to dismiss the petition for review and, accordingly, 
petitioner is unable at this time to ascertain which of the 
several reasons advanced by respondent in its motion to 
dismiss found acceptance by this Court and resulted in 
granting the motion to dismiss. Should petitioner seek to 
carry this case to the Supreme Court of the United States, 
it would be compelled under the present Order of this 
Court to proceed on the assumption that either or both of 
the reasons assigned by respondent formed the basis of 
this Court’s Order. As a result, it might be seeking to 
have the Supreme Court review a reason advanced by the 
respondent in support of its motion to dismiss which had 
not been accepted by this Court and would thereby be 
asking the Supreme Court to perform an unnecessary task 
and pass on a moot question. If petitioner should proceed 
to the Supreme Court, it should do so on a sharply defined 
issue and not on the basis of various hypothetical assump¬ 
tions. At the present time, petitioner has no alternative 
but to proceed on the basis of various hypothetical assump¬ 
tions for the simple reason that the Court’s Order provides 
no basis for determining which of respondent’s arguments 

l The intervener in its motion to dismiss advanced several other reasons to 
deny the Court of jurisdiction but no action has been taken by this Court on 
the intervener’s motion to dismiss. 




5 


in support of its motion to dismiss were accorded validity 
by this Court. 

2. Unless the Court’s Order is amended or clarified, as 
sought herein, petitioner is placed under a severe handi¬ 
cap in determining whether an attempt should be made to 
carry the matter to the Supreme Court. Under this Court’s 
per curiam Order, all that petitioner can say with certainty 
is that this Court has ruled that petitioner may not obtain 
judicial review of this particular action by the Civil Aero¬ 
nautics Board. It cannot be stated with certainty that the 
petition for review was dismissed because this Court was 
of the opinion that it was controlled by the decision of the 
Supreme Court in the Waterman Case, supra. It cannot 
be said with certainty that the motion to dismiss was 
granted because this Court adopted respondent’s argu¬ 
ments that the points raised by the petition for review 
were improperly raised inasmuch as they had not been 
raised before the agency below. Petitioner is entitled to 
an order which will furnish it a sound basis for determin¬ 
ing its future course of action. At the present time, it is 
without any basis to weigh the pros and cons of further 
appeal. It is without any basis to appraise the validity 
from a legal or factual standpoint of the reasoning which 
went into the entry of this Order. As was stated by Mr. 
Justice Brandeis many years ago: 

“ Unless an opinion indicating the grounds of the de¬ 
cision is delivered, a defeated party may often be 
unable to determine whether the case presents a ques¬ 
tion worthy of consideration by the Appellate Court. 
# # * The failure to accompany the decree by an opin¬ 
ion may thus deprive litigants of the means of 
exercising a sound judgment on the propriety of an 
appeal. And the Appellate Court, being without 
knowledge of the grounds of the decision below, is 
denied an important aid in the consideration of the 
case, and will ordinarily be subjected to much unnec¬ 
essary labor.” Virginian Ry. Co. v. U.S. et al., 262 
U.S. 657, 71 L. Ed. 463 (1926). 
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The undersigned attorneys for petitioner certify that 
this petition is presented in good faith and not for the pur¬ 
pose of delay. 

Hubert A. Schneider 
Philip S. Peyser, 

815 15th Street, N. W., 
Washington 5, D. C. 
Attorneys for Petitioner. 

Whiteford, Hart, Carmody & Wilson, 

815 15th Street, N. W., 

Washington 5, D. C. 

R. S. Maurer, General Counsel, 

L. E. Black, Jr., Asst. General Counsel, 

Chicago & Southern Air Lines, Inc., 

Municipal Airport, 

Memphis, Tennessee. 

Of Cov/nsel. 


Certificate of Service. 

I hereby certify that I have served the above petition on 
the attorney for each of the parties by mailing a copy 
thereof on January 26, 1950, postage prepaid, to each of 
the following: 

Emory T. Nunnelev, General Counsel, Civil Aero¬ 
nautics Board, Washington 25, D. C. 

L. Welch Pogue, Attorney for Resort Airlines, Inc., 
Southern Building, Washington, D. C. 

Hubert A. Schneider, 

Attorney for Petitioner. 
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